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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  265 

[Docket  No.  R-80-698] 

Transfer  From  Nonprofit  to  Profit- 
Motivated  Ownership  for  Multifamily 
Housing  Projects  With  HUD-lnsured  or 
HUD-Held  Mortgages 
AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Final  rule. 

summary:  This  rule  establishes  HUD’s 
policy  on  the  transfer  of  physical  assets 
from  nonprofit  to  profit-motivated 
ownership  for  multifamily  housing 
projects  with  HUD-insured  or  HUD-held 
mortgages  and  is  applicable  to  all 
applications  for  transfer  received  by  the 
Department  on  and  after  the  publication 
of  this  regulation.  The  lack  of  a  clear 
policy  has  made  it  difficult  for  HUD  and 
nonprofit  owners  to  use  the  transfer  of 
physical  assets  process  effectively.  This 
rule  will  clarify  HUD  requirements  and 
ensure  that  the  physical,  financial  and 
management  needs  of  a  housing  project 
will  be  met  satisfactorily  by  a  transfer  to 
new  ownership. 

effective  date:  September  15, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jimmy  Bell,  Director,  Management 
Operations  Division,  Office  of 
Multifamily  Housing  Management  and 
Occupancy,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Room  6150,  Washington,  D.C.  20410. 
Telephone  (202)  755-5866.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  In 
issuing  these  regulations,  HUD  is 
recognizing  that  under  certain 
conditions  the  sale  of  a  project  from  a 
nonprofit  to  a  profit-motivated  owner 
can  result  in  significant  benefits  to  the 
project,  the  neighborhood  and  the 
tenants,  as  well  as  protect  the  interests 
of  the  government. 

Nonprofit  ownership  is  an  important 
element  of  HUD’s  multifamily  housing 
programs.  The  Department  believes  that 
a  transfer  should  be  approved  only 
when  it  is  necessary  to  respond 
satisfactorily  to  the  problems  of  a 
project.  Therefore,  as  a  first  step  before 
formally  accepting  an  application  for  a 
transfer  of  physical  assets  from 
nonprofit  to  profit-motivated  ownership, 
HUD  will  establish  that  a  transfer  of 
ownership  is  necessary  to  resolve  the 
problems  of  the  project  either  because 
the  nonprofit  owner  lacks  the  present 
capability  or  willingness  to  own  and 


operate  the  project  successfully  or  the 
needs  of  the  project  for  financial 
assistance  cannot  be  satisfied  without 
additional  cash  contributions.  If  the 
basis  for  the  proposed  transfer  is  only 
that  the  nonprofit  lacks  the  capability  or 
willingness  to  continue  successful 
ownership,  HUD  will  first  seek  a 
transfer  to  another  nonprofit  entity.  (See 
i  285.7) 

Transfers  of  physical  assets,  i.e.,  the 
sale  or  transfer  of  projects  by  original  or 
subsequent  owners  to  a  new  owner 
without  prepayment  of  the  existing 
mortgage,  are  controlled  by  the 
Regulatory  Agreement.  The  Regulatory 
Agreement  provides  that  owners  or 
sponsors  shall  not  convey,  transfer  or 
encumber  any  of  the  mortgaged  property 
without  the  express  written  approval  of 
the  Secretary  of  HUD. 

Prior  to  1976,  any  requests  for  sale  by 
a  nonprofit  to  a  profit-motivated  owner 
required  that  the  mortgage  be  paid  down 
by  10%.  That  requirement  adjusted  for 
the  100%  mortgage  received  by  a 
nonprofit  owner  and  90%  mortgages 
available  to  a  profit-motivated  owner.  A 
change  in  policy  allowed  local  office 
directors  to  accept  less  than  the  10% 
equity  contribution  on  such  transfers  if 
certain  conditions  were  met.  It  further 
provided  that  funds  received  by  the 
project  from  the  sale  could  be  utilized 
for  various  purposes  other  than  paying 
down  the  mortgage,  such  as  curing 
mortgage  payment  delinquencies  or 
correcting  deferred  maintenance. 

On  September  26, 1979,  the  Secretary 
of  HUD  published  a  Notice  of  Proposed 
Rulemaking  (24  CFR  Part  265)  to  clarify 
the  process  and  criteria  for  the  transfer 
of  physical  assets  from  nonprofit  to 
profit-motivated  ownership  for 
multifamily  housing  projects  with  HUD- 
insured  or  HUD-held  mortgages. 
Comments  were  invited  until  November 
26, 1979.  Five  comments  were  received. 
The  following  is  a  summary  of  the 
comments  and  the  changes  made  to  the 
proposed  rule. 

(1)  One  writer  suggested  we  define 
non-troubled  project,  leaving  the 
balance  to  be  considered  as  trouble, 
rather  than  defining  a  troubled  project. 
Under  that  approach,  a  project  would  be 
considered  a  troubled  project  if  it  did 
not  satisfy  the  definition  of  non- 
troubled.  In  the  final  rule,  we  have 
eliminated  the  definitional  distinction 
between  troubled  and  non-troubled 
projects.  All  transfers  will  be  subject  to 
the  same  requirements  for  review  and 
approval. 

(2)  We  received  several  comments 
that  the  10%  cash  contribution 
requirement  (8%  cash  plus  2%  cash 
reserve  or  letter  of  credit)  for  a 
distressed  project  is  too  high.  Two 


writers  said  that  the  2%  irrevocable 
letter  of  credit  is  the  same  as  requiring  a 
cash  reserve  because  the  letter  of  credit 
must  be  collateralized  with  a  cash 
deposit.  One  person  suggested  that  the 
amount  of  cash  contribution  be 
determined  by  the  actual  needs  of  the 
project  and  the  availability  of  other 
forms  of  financial  assistance.  There 
were  several  comments  recommending 
deletion  of  the  competitive  bid  option 
for  ascertaining  the  level  of  contribution. 
We  agree  that  the  8+2%  scheme  is 
unnecessary.  However,  we  are  not 
persuaded  that  a  10%  cash  contribution 
for  a  distressed  project  is  unworkable. 
We  agree  that  the  minimum  contribution 
should  be  related  to  the  actual  physical 
and  financial  needs  of  the  project.  We 
are  firm,  however,  on  the  requirement 
that  a  profit-motivated  owner  make  a 
minimum  cash  contribution  to  signify 
commitment  to  the  project  and  to 
symbolize  a  change  in  ownership  status 
from  non-profit  to  profit.  Therefore, 

§  265.12(a)  requires  a  cash  contribution 
for  all  transfers  which  is  the  greatest  of 
10%  of  the  unpaid  mortgage  principal 
balance  or  an  amount  equal  to  the 
physical  and  financial  needs  of  the 
project  as  determined  by  the  Director. 
This  provision  does  not  preclude  the 
Director  from  considering  other  forms  of 
assistance  available  from  the 
Department  when  determining  the 
purchaser’s  contribution  for  cases  where 
the  physical  and  financial  needs  of  the 
project  are  greater  than  the  10% 
minimum  contribution. 

The  competitive  bid  element  has  been 
dropped  from  the  final  rule.  However, 
this  option  remains  available  should  a 
nonprofit  decide  that  it  is  the  best 
method  of  transferring  ownership.  The 
basic  minimum  contribution 
requirements  described  above  would 
still  apply. 

(3)  We  received  several  comments 
that  the  requirement  of  a  local  general 
partner  and  local  management  agent  is 
too  restrictive.  Although  we  believe  that 
local  accountability  is  an  issue  of 
serious  merit,  we  have  revised  this 
requirement  recognizing  that  the  success 
of  the  project  will  be  dependent  more  on 
overall  management  and  ownership 
ability,  which  must  be  shown  in  any 
case,  than  on  geographic  accountability. 
However,  we  are  strongly  encouraging 
that  there  be  a  local  general  partner  and 
a  local  manager.  If  the  new  owner  or 
management  entity  is  other  than  local, 
the  owner  and  manager  must  show 
evidence  of  their  capability  to  own  or 
manage  a  project  outside  of  their 
immediate  area  of  business. 

(4)  We  deleted  the  requirement  that 
the  10%  cash  contribution  on  a  project 
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which  is  not  distressed  by  used  only  to 
prepay  the  mortgage  as  part  of  removing 
the  definitional  distinction  from  troubled 
and  non-troubled  projects.  We  are 
providing  the  Director  with  greater 
flexibility  by  leaving  the  decision  to 
authorize  other  uses  of  the  contribution 
at  the  field  office  level.  We  are 
recognizing  that  a  project  which  is  not 
distressed  may  benefit  from  some 
repairs  or  other  improvements. 

(5)  Several  writers  objected 
strenuously  to  the  requirement  that  an 
investor's  prospectus  be  submitted  to 
HUD  when  the  new  owner  is  a  limited 
dividend  partnership.  The  intent  of  this 
requirement  was  to  provide  HUD  with  a 
full  disclosure  of  the  details  surrounding 
the  transaction.  We  deleted  the 
requirement  entirely  because  the 
information  necessary  for  our  review  is 
contained  in  the  limited  partnership 
agreement.  The  submission  of  the 
partnership  agreement  is  a  normal 
requirement  of  any  transfer  of  physical 
assets. 

(6)  We  received  several  comments 
objecting  to  the  exclusion  of  a  return  on 
equity  in  the  rent  formula  to  be  used  by 
the  project  after  transfer  to  profit- 
motivated  ownership.  We  excluded  the 
allowance  for  return  on  equity  in  the 
rent  formula  so  that  rents  would  not 
increase  solely  because  of  the  change  to 
profit-motivated  status.  It  should  be 
noted,  however,  that  the  rent  formula  for 
nonprofit  projects  presently  provides  for 
a  reserve  in  excess  of  operating 
expenses,  which  in  effect  could  provide 
a  margin  for  return  on  equity.  A  return 
of  up  to  6%  of  the  initial  equity 
investment  is  permitted  if  the  project 
generates  surplus  cash,  which  would 
come  typically  from  more  efficient 
operation,  higher  occupancy  rates  and 
the  operating  reserve. 

(7)  One  comment  suggested  requiring 
the  cash  contribution  to  be  made  over  a 
36-month  period  rather  than  24  months. 
The  final  rule  requires  payments  to  be 
made  over  a  24-month  period  unless  the 
Director  determines  that  in  order  to 
meet  the  cash  contribution  a  36-month 
period  pay-in  is  necessary. 

(8)  Most  of  the  comments  favored  the 
decentralization  of  authority  to  approve 
the  transfers  to  the  field  office  level.  It  is 
HUD’s  intention  to  give  the  field  office 
Director  such  authority  when  the 
necessary  training,  instruction  and 
guidance  have  been  provided  to  the  field 
office  staff.  The  final  rule  has  been 
written  to  permit  this  authority  to  be 
delegated  by  administrative  instructions 
without  the  need  to  amend  these 
regulations  further. 

(9)  To  highlight  energy  use  and 
conservation,  the  Director’s  review 
pursuant  to  §  265.6  must  specifically 


identify  energy  related  needs  and 
problems  through  an  energy  audit,  to 
which  the  proposed  purchaser  must  then 
respond. 

(10)  The  proposed  rule  contained  a 
specific  requirement  for  adhering  to 
tenant  participation  requirements  which 
were  to  have  been  published  in  24  CFR 
Part  402.  These  have  not  yet  been 
promulgated  so  that  specific  reference 
has  been  dropped. 

(11)  The  intent  to  apply  these 
regulations  to  projects  which  have 
reached  final  endorsement  is  clarified  in 
S  265.2. 

(12)  Several  other  minor  changes  were 
made  to  improve  the  format  and 
readability  of  the  regulations. 

A  Finding  of  Inapplicability  with 
respect  to  environmental  impact  has 
been  prepared  in  accordance  with 
Procedures  for  Protection  and 
Enhancement  of  Environmental  Quality. 
Copies  of  the  finding  are  available  for 
inspection  and  copying  in  the  Office  of 
the  Rules  Docket  Clerk  at  the  above 
address. 

This  rule  is  not  listed  in  the 
Department’s  semiannual  agenda  of 
significant  rules,  published  pursuant  to 
Executive  Order  12044. 

Accordingly,  the  Department  adds 
Part  265  to  24  CFR  Chapter  II, 

Subchapter  B,  to  read  as  follows: 

PART  265— TRANSFER  FROM 
NONPROFIT  TO  PROFIT-MOTIVATED 
OWNERSHIP  FOR  MULTIFAMILY 
HOUSING  PROJECTS  WITH  HUD- 
INSURED  OR  HUD-HELD  MORTGAGES 

Sec. 

265.1  Purpose. 

265.2  Applicability. 

265.3  Definitions. 

265.4  Waivers. 

265.5  limitations  Against  Transfer. 

265.6  Review  of  Projects  Proposed  for 
Transfer  and  Notice  to  Proposed 
Purchaser. 

265.7  Director's  Analysis  and  Findings  on 
the  Need  for  a  Transfer. 

265.9  Applying  for  Transfer  of  Physical 
Assets. 

265.10  Criteria  for  Approval. 

265.11  Approval  of  Transfer  of  Physical 
Assets. 

265.12  Contributions  and  Schedule  for 
Payments. 

265.13  Prohibition  Against  Payment  to  the 
Nonprofit  Owner. 

265.14  Rents  and  Leases. 

265.15  Limits  on  Distributions. 

265.16  Prepayment  Prohibition. 

Authority:  Sec.  7(d),  Department  of  Housing 

and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

§  265.1  Purpose. 

This  part  governs  the  transfer  of 
physical  assets  from  nonprofit  to  profit- 
motivated  ownership  of  certain 


multifamily  housing  projects  with  HUD- 
insured  or  HUD-held  mortgages.  It 
provides  for  the  orderly  processing  and 
approval  of  these  transfers  and  assures 
HUD  that  the  physical  financial  and 
management  needs  of  the  projects  are 
met  through  the  change  in  ownership. 

S  265.2  Applicability. 

These  regulations  apply  to  each 
nonprofit  owned  multifamily  housing 
project  with  a  finally  endorsed  HUD- 
insured  or  HUD-held  mortgage  which  is 
assisted  under  one  of  these  programs: 

(a)  Section  236  of  the  National 
Housing  Act; 

(b)  Section  221(d)(5)  of  the  National 
Housing  Act; 

(c)  Section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(d)  Section  8  of  the  U.S.  Housing  Act 
of  1937. 

S  265.3  Definitions. 

“Commissioner”  means  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

“Director’’  means  the  HUD  field  office 
Director,  who  is  either  an  Area  Office 
Manager  in  a  HUD  Area  Office,  a 
Supervisor  in  a  HUD  Service  Office  with 
multifamily  management  responsibility, 
or  the  Regional  Administrator  in  the 
Denver  Regional/ Area  Office. 

“Local  General  Partner”  means  a 
general  partner  which  has  as  its 
principal  place  of  business  an  office 
within  the  market  area  served  by  the 
multifamily  housing  project. 

“Local  Management  Agent”  means  a 
management  agent  which  has  as  its 
principal  place  of  business  an  office 
within  the  market  area  served  by  the 
multifamily  housing  project 

“Market  Area"  means  the 
geographical  area  established  for  the 
purpose  of  setting  Section  8  Fair  Market 
Rents  under  24  CFR  Part  888. 

“Multifamily  Housing  Project"  (or 
“Project")  means  any  property,  or 
combination  of  properties,  consisting  of 
five  or  more  living  units  with  a  HUD- 
insured  or  HUD-held  mortgage. 

"Nonprofit"  means  a  corporation  or 
association  organized  for  purposes  other 
than  the  making  of  profit  or  gain  for 
itself  or  any  persons  identified  with  it 
and  which  the  Commissioner  finds  is  in 
no  manner  controlled  or  directed  by 
persons  or  firms  seeking  to  derive  profit 
or  gain  from  it. 

“Profit-motivated"  means  a 
corporation,  trust  association, 
partnership,  individual  or  other  entity 
capable  of  holding  title  to  real  property 
and  organized  for  the  purposes  of 
making  profit  or  gain. 
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§265.4  Waivers. 

Upon  a  determination  and  finding  of 
good  cause,  the  Commissioner  may 
waive  any  provision  of  this  part  in  any 
particular  case  subject  only  to  statutory 
limitations.  Each  waiver  shall  be  in 
writing  supported  by  documentation  of 
the  facts  and  reasons  which  formed  the 
basis  for  the  waiver. 

§  265.5  Limitations  Against  Transfer. 

No  nonprofit  owner  of  a  multifamily 
housing  project  may  convey,  transfer,  or 
encumber  any  of  the  mortgaged  property 
without  the  prior  written  approval  of  the 
Commissioner. 

§  265.6  Review  of  Projects  Proposed  for 
Transfer  and  Notice  to  Proposed 
Purchaser. 

When  a  project  is  propo'sed  for  a 
transfer  of  physical  assets,  the  Director 
shall  schedule  a  full  review  of  the 
project  to  identify  the  present  physical, 
financial,  management  and  tenant 
needs,  including  the  energy  related 
problems  and  needs  of  the  project.  The 
Director  shall  provide  the  nonprofit 
owner  and  the  proposed  purchaser  with 
the  results  of  this  review  in  writing, 
including  a  complete  physical  inspection 
report  and  management  review  report, 
indicating  HUD’s  recommended 
corrective  actions.  The  Director  will 
require  the  proposed  purchaser  to 
respond  satisfactorily  in  writing  to  all 
the  deficiencies  noted  in  the  Director’s 
reports,  as  well  as  the  criteria  of 
§  265.10.  A  current  energy  audit  of  the 
project  shall  be  used  to  determine  its 
energy  related  problems  and  needs. 

HUD  and  the  proposed  purchaser  shall 
review  the  audit  and  develop  a  plan  to 
implement  energy  conservation 
improvements. 

§  265.7  Director’s  Analysis  and  Findings 
on  the  Need  for  a  Transfer. 

(a)  Before  accepting  an  application  for 
a  transfer  of  physical  assets  from 
nonprofit  to  profit-motivated  ownership, 
the  Director  shall  make  a  written  finding 
that  a  transfer  of  ownership  to  a  profit- 
motivated  owner  is  necessary  to  resolve 
the  problems  of  the  project  based  on  one 
or  both  of  the  following  factors: 

(1)  The  nonprofit  owner  is  no  longer 
capable  or  willing  to  own  and  operate 
the  project  successfully;  or 

(2)  There  is  a  need  for  additional  cash 
contributions  to  satisfy  the  present 
physical  and  financial  needs  of  the 
project  as  determined  by  the  review 
conducted  pursuant  to  $  265.6  because 
assistance  for  the  project  from  HUD, 
considering  other  use  of  this  assistance, 
is  not  available  in  amounts  necessary  to 
satisfy  these  needs. 


(b)  If  the  sole  basis  for  a  proposed 
transfer  is  the  lack  of  capability  or 
willingness  of  the  existing  nonprofit 
sponsor  to  own  and  operate  the  project 
successfully,  the  Director  shall 
determine  that  there  is  no  capable, 
nonprofit  sponsor  in  the  area  which  is 
interested  in  assuming  ownership  of  the 
project. 

§  265.9  Applying  for  Transfer  of  Physical 
Assets. 

The  proposed  purchaser  shall  submit 
the  following  to  the  Director: 

(a)  An  application  for  transfer  of 
physical  assets  and  all  required 
attachments  as  stated  on  the  application 
form  and  in  the  Insured  Project 
Servicing  Handbook,  4350.1,  Chapter  4; 

(b)  A  narrative  explanation  of  why  the 
owner  is  proposing  a  transfer  of 
physical  assets;  and 

(c)  A  check  for  the  transfer  fee  in  the 
amount  of  50  cents  per  thousand  dollars 
of  the  original  principal  amount  of  the 
mortgage. 

§  265.10  Criteria  for  Approval. 

(a)  The  proposed  purchaser  and  its 
principals  shall,  to  the  Director’s 
satisfaction,  meet  the  following  criteria 
as  supported  by  written  findings  of  fact: 

(1)  Include  a  local  general  partner  if 
an  acceptable  local  general  partner  is 
available.  If  a  local  general  partner  is 
not  available,  the  proposed  ownership 
entity  shall  show  evidence  of  its 
capability  to  own  and  successfully 
operate  a  project  outside  the  area  of  its 
principal  place  of  business. 

(2)  Show  the  ability  to  provide  sound 
project  management,  especially  sound 
physical  and  financial  management. 
Employing  a  local  management  agent  is 
strongly  encouraged.  If  a  proposed 
management  agent  is  not  local  the  agent 
shall  show  evidence  of  its  capability  to 
manage  a  project  successfully  outside 
the  area  of  its  principal  place  of 
business. 

(3)  Show  the  ability  to  respond  to  the 
needs  of  the  tenants  and  to  work 
cooperatively  with  tenant  organizations 
as  demonstrated  by  prior  experience  in 
other  mutlifamily  housing  projects  or  as 
described  in  an  acceptable  plan  for 
establishing  sound  working 
relationships  with  individual  tenants 
and  tenant  organizations. 

(4)  Show  an  overall  capacity, 
including  financial  capacity  as 
determined  by  the  Commissioner,  to 
operate  the  project  successfully  for  the 
remaining  term  of  the  mortgage.  The 
involvement  of  the  owner  in  other 
multifamily  housing  projects  will  be 
considered  in  making  this 
determination. 


(b)  Any  proposed  purchaser  shall 
satisfy  the  following  additional  criteria 
as  determined  by  the  Director  and 
supported  by  written  findings  of  fact: 

(1)  Develop  a  detailed  plan  acceptable 
to  the  Director  which  responds  to  die 
needs  of  the  project  and  the  corrective 
actions  specified  by  the  Director  in  the 
review  prepared  pursuant  to  §  265.6. 
Where  there  is  a  mortgage  delinquency, 
the  plan  shall  provide  that  the 
delinquency  will  be  eliminated  by  a 
specified  date. 

(2)  Receive  previous  participation 
clearance  (2530)  for  the  proposed 
purchaser  and  the  proposed 
management  agent. 

(3)  Execute  a  new  regulatory 
agreement  governing  the  future 
operation  of  the  project,  which  shall 
include  the  requirement  to  adhere  to  the 
project’s  Affirmative  Fair  Housing 
Marketing  Plan  on  record,  as  updated 
and  approved  by  HUD  for  the  transfer. 
The  updated  plan  shall  cover 
particularly  the  marketing  of  vacant 
units  both  at  the  time  of  transfer  and 
during  normal  turnover.  Proposed 
purchasers  of  projects  not  covered 
under  an  Affirmative  Fair  Housing 
Marketing  Plan  shall  submit  a  plan  in 
accordance  with  24  CFR  200.600. 

§  265.1 1  Approval  of  Transfer  of  Physical 
Assets. 

(a)  The  Director  shall  make  a  written 
finding  determining  whether  or  not  the 
proposed  purchaser  meets  the  criteria 
set  out  in  §  265.10. 

(b)  The  Director  may  reject  any 
application  upon  a  written  finding  of  its 
failure  to  meet  any  of  the  criteria  of  this 
part. 

(c)  If  the  Director  finds  that  all  of  the 
criteria  are  met,  the  Commissioner  or 
the  Commissioner’s  designee  may 
approve  the  transfer. 

§  265.12  Contributions  and  Schedule  for 
Payments. 

(a)  The  proposed  purchaser  shall 
contribute  to  the  project  in  cash  an 
amount  equal  to  the  greater  of  10 
percent  of  the  unpaid  mortgage  principal 
balance  or  an  amount  sufficient,  in 
addition  to  assistance  available  from 
HUD,  to  meet  the  present  physical  and 
financial  needs  of  the  project  as 
determined  by  the  Director  pursuant  to 

8  265.6. 

(b)  The  proposed  purchaser  shall  pay 
the  required  cash  contribution  in  equal 
or  successively  smaller  installments 
over  a  24-month  period  or,  if  the  Director 
determines  it  to  be  necessary  in  order  to 
meet  the  cash  contribution  required  by 
the  needs  of  the  project,  over  a  36-month 
period.  The  initial  contribution  shall  be 
made  at  the  final  closing  of  the  transfer 
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and  shall  be  sufficient  to  meet  the 
project’s  immediate  physical  and 
financial  needs  as  specified  by  HUD  in 
its  review  under  S  265.6. 

(c)  Cash  contributions  shall  be  placed 
either  in  the  reserve  for  replacement 
account  or  in  a  restricted  bank  account 
established  pursuant  to  the  receipt  of 
flexible  subsidy  assistance  as  provided 
by  24  CFR  Part  219  or  paid  directly  to 
the  mortgages  as  a  prepayment  on  the 
mortgage  or  to  HUD  in  the  case  of  HUD- 
held  mortgages.  The  Director  shall 
determine  the  appropriate  use  of  the 
cash  contributions  and  shall  approve 
each  withdrawal  from  the  reserve  for 
replacement  and  escrow  accounts. 

S  265.1 3  Prohibition  Against  Payment  to 
the  Nonprofit  Owner. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  nonprofit  owner 
selling  the  project  shall  not  receive  any 
remuneration  in  any  form,  either  in 
direct  payment  in  respect  of  the  transfer 
or  in  respect  of  any  other  contribution  to 
the  nonprofit,  its  parent  or  affiliate 
organizations,  in  excess  of  nominal 
consideration  necessary  to  effect  the 
sale. 

(b)  If  approved  by  the  Director,  the 
nonprofit  owner  may  be  reimbursed  in 
order  to  repay  advances  or  loans  made 
within  the  24  months  prior  to  HUD’s 
approval  of  the  transfer  to  assure  the 
continued  operation  of  the  project. 

S  265.14  Rents  and  Leases. 

(a)  The  rental  formula  to  be  used  in 
determining  maximum  rents  after  the 
transfer  shall  be  the  same  formula  as 
applied  previously  to  the  project  under 
the  nonprofit  owner.  No  separate 
allowance  shall  be  made  in  the  rent 
formula  for  a  return  on  equity  to  the 
profit-motivated  owner.  This  does  not 
preclude  the  owner  from  receiving  a 
distribution  if  the  criteria  in  §  265.15  are 
satisfied. 

(b)  The  owner  shall  honor  all  existing 
leases  on  the  property  regardless  of 
state  or  local  law. 

§  265. 1 5  Limits  on  Distributions. 

(a)  Distribution  can  be  made  only  as 
permitted  by  the  Regulatory  Agreement. 

(b)  The  Director  shall  limit  the  owner 
in  any  one  year  to  a  maximum 
distribution  of  six  percent  of  the  actual 
cash  contribution. 

§  265.16  Prepayment  Prohibition. 

Prepayment  of  mortgages  in  whole  or 
in  part  of  projects  transferred  from 
nonprofit  to  profit-motivated  ownership 
shall  be  prohibited  without  the  prior 
written  approval  of  the  Commissioner. 


Issued  at:  Washington,  D.C.,  August  8, 1980. 
Clyde  McHenry, 

Deputy  Assistance  Secretary  for  Housing, 
Federal  Housing  Commissioner, 
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